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As it is well known, the Italian Constitutional Court (ruling n. 162 of 2014)1 overruled the 
ban on heterologous fertilization contained in the Italian Law of 19 February 2004 n. 40 on 
medically assisted procreation (MAP)2. This ruling in itself has been very heavily debated. Some 
deem it a victory, others, a defeat. Anyway, it has raised many questions and the debate is not yet 
over. To understand the current debate it would be useful to recall that this ruling was part of a long 
series of attacks on Italian law regarding MAP. Actually, the hard opposition began when art. 1, 
which recognized the human embryo as a subject entitled to rights and art. 4, which banned 
heterologous fertilization (approved by an overwhelming majority), were approved. 
Finally the Law was passed and came out unscathed from the four abrogative referendums 
held on June 2005. Among them there was also the referendum to overturn the ban on heterologous 
fertilization. The law was confirmed3. The referendum which received the lowest number of votes 
was the referendum in favor of repealing the ban on heterologous fertilization. 
Soon after, various legal proceedings were instituted against the Italian law. These legal 
proceedings referred to the same aspects as the referendums did. The attacks, subsequently, have 
been so aggressive and strenuous that we can suppose that they implied an ideological aversion. The 
public, parliamentarian, doctrinal, and judicial debate has shown that the principal reason of these 
hostilities lies in art. 1: the Legislator wanted to “facilitate the resolution of problems stemming 
from infertility or reproductive human infertility by ensuring the rights of stakeholders, the human 
embryo included”. This disposition reflects: two opinions of the Italian National Bioethics 
Committee (NBC) dated 19964 and 20035 according to which the human embryo should be 
                                                          
1 Italian Constitutional Court, Decision 9 April-10 June 2014, n. 162, Gazzetta Ufficiale della Repubblica Italiana, 
Prima serie speciale, 18/06/ 2014; 26: 1-16. 
2 Italian Law of 19 febbraio 2004, n. 40, Norme in materia di procreazione medicalmente assistita, Gazzetta Ufficiale 
della Repubblica Italiana, 24/02/ 2004; 45. 
3 The defense of Law n. 40/2004 was implemented through the abstention from voting which was not a manifestation of 
uncertainty or lack of interest, but a strong way to repel the attacks. 
4 Italian National Bioethics Committee, Identity and status of the human embryo, 22 June 1996 
(http://www.governo.it/bioetica/eng/pdf/human_embryo_19960622.pdf). The conclusions of this Opinion are: “The 
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considered as “one of us”, a “fully a human being”, a “subject with the right to life”; the Italian 
Constitutional Court ruling  issued in 19976 and the European Parliament resolution of 1989 on the 
ethical and legal problems of artificial insemination in vivo and in vitro7. Moreover, it enforces in 
the field of MAP the art. 3 of the Convention of the rights of the child (principle of the primacy of 
child best interest)8. Anyway, as a matter of fact, heterologous fertilization has been introduced in 
Italy. 
 In order to outline a landscape of the sequence of events and issues occurred in the aftermath 
of the ruling, it may be of some concern that as soon as the ban on heterologous fertilization was 
lifted, a draft of law regarding the representation of the unborn child in civil proceedings in the field 
of MAP (n. 2389) was presented to the press on 29 April 2014 and submitted on 16 May 2014 to 
the Deputies Chamber9. This proposed law aims to fill the lack of a representation on behalf of 
human embryos’ rights in the legal proceedings on Law 40/2004. 
 The basic issue, after allowing heterologous fertilization, was which discipline was to apply. 
Two positions emerged simultaneously. 
 According to the first opinion, the Constitutional Court decision is immediately applicable 
and Italian centers can implement the heterologous MAP without waiting for further national 
directives. As a matter of fact, the same Constitutional Court claimed that there would be no legal 
vacuum: some rules previously enacted for homologous fertilization under Law 40, shall be 
applicable to the heterologous MAP; the legal status of the donor-conceived child shall be governed 
by the dispositions which ruled heterologous MAP in case the ban had been breached; the Italian 
                                                                                                                                                                                                
Committee has unanimously come to recognise the moral duty to treat the human embryo, since fertilisation, according 
to criteria of respect and protection that must be adopted towards human beings who are recognised as persons”. 
5 ID., Research using human embryos and stem cells, 11 April 2003 (the document is available only in Italian at: 
http://www.governo.it/bioetica/risposte/Risposta_Ricerche_utilizzanti_embrioni_umani.pdf). 
6 Italian Constitutional Court, decision of 30 January – 10 February 1997, n. 35 
(http://www.giurcost.org/decisioni/1997/0035s-97.htm). 
7 European Parliament. Resolution (Doc. A2-372788) on the ethical and legal problems of artificial human procreation, 
Official Journal of European Communities, C96, 17/04/1989: 171 (published also: Medicina e Morale, 1989; 3: 587-
590). See also: European Parliament, Resolution on the ethical and legal problems of genetic engineering, Official 
Journal, C96, 17/04/1989: 165-171. The contents of this resolution were recalled in the Resolution dated 20 September 
1996 with the title Protection of the human rights and dignity of the human being in relation to biological and medical 
application, Official Journal of European Communities C320, 28/11/1996: 268. 
8 UN General Assembly, Convention on the Rights of the Child, New York, 20 November 1989, entry into force: 2 
September 1990, Treaty Series, vol. 1577, p. 3 (http://www.refworld.org/docid/3ae6b38f0.html) 
9 G. Gigli (PI)/P. Binetti (PI)/E. Preziosi (PD)/ E.Patriarca (PD)/R Calabrò (NCD)/R.F.Marguerettaz (LNA)/M. Sberna 
(PI), Modifiche al codice civile e al codice di procedura civile concernenti il contraddittorio e la rappresentanza del 
nascituro nei procedimenti civili in materia di procreazione medicalmente assistita. This draft law has been announced 
during the second afternoon meeting n. 231 dated 19 May 2014 and assigned to the second permanent Commission 
(Justice) on 8 July 2014 (http://www.senato.it/leg/17/BGT/Schede/Ddliter/44449.htm). The text was published in 
Medicina e Morale, 2014; 3: 514-516. 
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Legislative Decree 191/2007 implementing the European Directive 23/2004 could be applicable to 
gamete donation as well10. 
In addition, further technical issues could be regulated by the guidelines which need to be 
updated anyway, according to the provisions of Law n. 40/200411. This position is taken by those 
who advocated the removal of the ban and have found support by decision of the Court of Bologna 
of August 14, 201412. According to this position, not to apply immediately heterologous 
fertilization means to boycott the effects of the constitutional judgment. 
In this context the Tuscan region, without waiting for Government or Parliamentary indications, at 
once issued its own directives on 28 July 201413, unleashing a vibrant debate. 
 On the other hand, there is the position supporting the necessity to formulate an organic ad 
hoc set of rules. On the basis of what thesis? Even if many aspects of the regulation of heterologous 
MAP are already included in the existing legislation, some fundamental aspects could remain 
ambiguous or unregulated, because of the introduction of third party-gametes. It is necessary to 
avoid arbitrary local initiatives that would fuel competition and confusion. 
In a nutshell, it would therefore be necessary to form a complete ad hoc regulatory 
framework, regulating the problematic issues and ensuring fair and equal treatment across the 
country, thus avoiding arbitrary local initiatives that would fuel competition and confusion. 
Furthermore, legislative action is necessary to implement the European Commission’s 
Directive 2012/39/ EU of 26 November 2012 amending Directive 2006/17/EC in regard to certain 
technical requirements for the testing of human tissues and cells. Notably, Annex III, points 3 and 4, 
governing the selection criteria and laboratory tests required for reproductive cells donation from 
subjects other than the members of the recipient couple, should be implemented. Additionally, the 
guidelines do not provide rules for heterologous fertilization, because of the absence of a permissive 
law. They adopt rules of a highly technical and procedural nature, but they do not make MAP legal 
because only the Legislator is competent here. Now, considering that Law 40/2004 banned 
                                                          
10 Legislative Decree of 6 November 2007 n. 191, Attuazione della direttiva 2004/23/CE sulla definizione delle norme 
di qualità e di sicurezza per la donazione, l'approvvigionamento, il controllo, la lavorazione, la conservazione, lo 
stoccaggio e la distribuzione di tessuti e cellule umani, in Gazzetta Ufficiale, 9/11/ 2007 - suppl. ordinario n. 228. 
11 Art. 7 of 40/2004 states: “1. The Minister of Health, using the Higher Institute of Health, and after consulting the 
Board of Health, defines, by decree to be issued within three months from the date of entry into force of this Act, 
guidelines about the procedures and techniques of medically assisted procreation. 2. The guidelines referred to in 
paragraph 1 shall be binding on all facilities authorized. 3. The guidelines are updated periodically, at least every three 
years , in relation to the technical–scientific evolution, with the same procedures described in paragraph 1” (the 
translation of the Italian law comes from: http://www.ieb-eib.org/nl/pdf/loi-pma-italie-english.pdf). 
12 Tribunale di Bologna.Prima sezione civile. Case n. 9930/10 R.G., 14 August 2014  
(file:///C:/Documents%20and%20Settings/standard/Documenti/Downloads/TRIB_BOLOGNA_14_agosto_2014.pdf). 
13 Regione Toscana. Giunta Regionale. Estratto dal verbale della seduta del 28-07-2014 (punto n. 35 ). Delibera n. 650 
del 28 luglio 2014, (http://www.iss.it/binary/rpma/cont/Delibera_ETEROLOGA_TOSCANA____n.650_del_28_07_2014_1_.pdf). By the 
quoted document the “Direttive sulla procreazione medicalmente assistita eterologa” was adopted 
(http://www.iss.it/binary/rpma/cont/allegato_parere_n._76_2014_Direttive_PMA.pdf). 
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heterologous procreation, the donation of gametes was never regulated by law. Therefore, the 
guidelines cannot be applied to something that is not regulated by law. 
The Italian Minister of Health supported this position on the fact that the introduction of the 
“donor” is not a “detail”, given that it is related to the needs and the activities of various kinds: 
health, economic, administrative, legal. In order to draw up a specific law, the Minister of Health 
convened a “working group” formed by specialists in the field of MAP. The meetings of 8, 15, and 
21 July 2014, succeeded in drafting the decree law “Urgent provisions relating to medically 
assisted procreation of heterologous type”14, presented by the Minister to the XII Social Affairs 
Committee of the Chamber of Deputy on 29 July 201415. However, despite the concerns behind 
allowing the immediate implementation of the heterologous techniques, the “working group”, in 
early August, came to a standstill because of the proposal to ensure the “compatibility of skin, eye, 
hair color, blood type and the “ethnic compatibility” between the gamete-donors and the 
characteristics of the recipients couple. The debate ignited, even in the press. This situation 
prompted the Italian Minister of Health to write a letter/note (8 August 2014) to the leaders of the 
House and the Senate, stating that “after an in-depth discussion, the Council of Ministers agreed 
unanimously on the need to legislate and, in view to the obvious ethical profiles related to this topic, 
to give the Parliament the task to regulate medically assisted heterologous procreation in our legal 
system”. In order to do that, the Minister called “all parliamentary groups to take direct action so as 
to implement in a timely manner the ruling of the Constitutional Court, in accordance with its 
instructions and regulations and with constitutional principles”16. 
 Looking forward to the desired national law, the mobilization of the Regions fuelled the 
existing debate and provoked the need to find a common line in order to avoid “coexisting 
markets”, and a “jungle of rules” differing from region to region. Thus, the Conference of the 
Regions and Autonomous Provinces approved the “Document on issues related to heterologous 
fertilization following the ruling of the Constitutional Court n. 162/2014”17, on 4 September 2014, 
which offers “operational rules” and “clinical indications” for the Regions and Autonomous 
Provinces. Each Region and Autonomous Province will have to implement these rules by specific 
                                                          
14 Schema di decreto legge recante “Disposizioni urgenti in materia di procreazione medicalmente assistita di tipo 
eterologo” (http://www.lastampa.it/rw/Pub/Prod/PDF/Bozza%20dl%20solo%20eterologa.pdf). 
15http://documenti.camera.it/leg17/resoconti/commissioni/stenografici/xhtml/12/audiz2/audizione/2014/07/29/resoconto 
16 Lettera del Ministro Lorenzin ai capigruppo di Camera e Senato sulla fecondazione eterologa (8 agosto 2014)  
(http://www.salute.gov.it/portale/news/p3_2_1_1_1.jsp?lingua=italiano&menu=notizie&p=dalministero&id=1701). 
17 Conferenza delle Regioni e delle Province Autonome. Documento sulle problematiche relative alla fecondazione 
eterologa a seguito della sentenza della Corte Costituzionale nr. 162/2014 (4 September 2014) 
(http://www.iss.it/binary/rpma/cont/CONFERENZE_362947_Regioni_Fecondaz_eterol_04_09_14_1_1_.pdf). At the 
present time the Regions which have already adopted these regulations are: Abruzzo, Molise, Piemonte, Puglia, Liguria, 
Veneto, Marche, Emilia Romagna, Lombardia, Friuli Venezia Giulia, Lazio, Umbria. 
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regional measures. This document has been integrated by another document regarding the single 
rate for accessing heterologous fertilization on 25 September 201418. 
In the meantime, seven draft-laws have been submitted both to the Chamber of Deputies and 
the Senate. Among them six deal with heterologous fertilization (four at the Chamber of Deputy19 
and two at the Senate20) and three of them regard MAP in general (two at the Chamber of Deputy21 
and one at the Senate22). It could be of some concern that on 17 September 2014 a meeting entitled 
“Medically Assisted Procreation: let us do the point” was held at the Italian Parliament, in the Aldo 
Moro Aula, in order to focus on many issues that arise from heterologous fertilization. 
In this context it is worth mentioning the “Sixth Report presented to the Parliament” drawn 
up by the Italian Pro-Life Movement23. The text is divided into two parts: the first part deals with 
the Report of the Health Minister presented to Parliament on 30 June 201424; the second one 
outlines a proposal for the regulation of heterologous fertilization coherent with the balance 
provided in Art. 1 between the aim to facilitate the resolution of problems stemming from infertility 
which concern the rights of the adults and the protection of human embryos’ rights. In this 
perspective, the Report focuses on the right to know one’s own origins and on the so-called 
“Adoption for birth” of “abandoned” human embryos created by MAP, already encouraged by the 
Italian National Bioethics Committee in its opinion of 200525. 
 
At the end of October, the Health Minister, answering a “question time” concerning the 
Italian situation on heterologous fertilization after the 2014 Constitutional Court ruling26, stated that 
“the interregional initiative had not done away with the necessity of a national law and that, looking 
                                                          
18 Conferenza delle Regioni e delle Province Autonome. Definizione tariffa unica convenzionale per le prestazioni di 
fecondazione eterologa (25/09/2014) (http://www.iss.it/binary/rpma/cont/Definizione_Tariffa_unica_eterologa_allegato6898409.pdf). 
19 C. 2627, G. Fioroni (PD),Disposizioni in materia di procreazione medicalmente assistita di tipo eterologo (10 
settembre 2014); C.2632, N. De Girolamo (NCD) et al., Norme per la disciplina della procreazione medicalmente 
assistita di tipo eterologa (15 settembre 2014); C. 2654, F.B.Fucci (FI-PDL), Disposizioni in materia di procreazione 
medicalmente assistita di tipo eterologo (6 ottobre 2014); C.2592, M.Marzano (PD), Disposizioni sulla donazione di 
gameti e di embrioni per fini riproduttivi o di ricerca scientifica (31 luglio 2014). 
20 S.1636, L. Bianconi (NCD) et al., Norme per la disciplina della procreazione medicalmente assistita di tipo eterologo 
(3 ottobre 2014); S.1608, L. Manconi (PD), Disciplina della donazione di gameti ed embrioni per fini riproduttivi o per 
la ricerca scientifica (9 settembre 2014). 
21 C. 2645, P. Binetti (PI), Modifiche alla legge 19 febbraio 2004, n. 40, recante norme in materia di procreazione 
medicalmente assistita (25 settembre 2014); C.2337, V. Labriola (Misto) et al., Modifiche alla legge 19 febbraio 2004, 
n. 40, recante norme in materia di procreazione medicalmente assistita (30 aprile 2014). 
22 S.1630, E.G. De Biasi (PD) et al., Norme in materia di procreazione medicalmente assistita (23 settembre 2014). 
23 MOVIMENTO PER LA VITA. VI Rapporto del Movimento per la vita italiano sull’attuazione della L. 40/04 per l’anno 
2012, September 2014 (http://www.mpv.org/mpv/allegati/53/RapportoLegge40.pdf). 
24 The report is available at: www.salute.gov.it/img/C_17pubblicazioni_2185_allegato.pdf. 
25 Italian National Bioethics Committee, Adoption for the birth of cryopreserved and residual embryos created by 
medically assisted procreation (MAP), 25 November 2005 
(http://www.governo.it/bioetica/eng/pdf/ADOPTION_18112005.pdf). 
26E. Roccella/R. Calabrò/A. Pagano, Interrogazione n. 3-01120 del 28 ottobre 2014 concernente iniziative per 
monitorare la situazione determinatasi a seguito della sentenza n. 162 del 2014 della Corte costituzionale relativa alla 
fecondazione eterologa (http://parlamento17.openpolis.it/atto/documento/id/70338). 
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forward to passing a law quickly, the Ministry was working to implement the European rules 
regarding reproductive cells from different people than the partner”27. 
Anyway, at the present, the reference point is the interregional agreement. In a nutshell, this 
document deals with the following issues, that concern: 1) institutions authorized to practice 
heterologous MAP which have: a) to collect and cryopreserve gametes of donors who avail 
themselves of their service, b) to ensure the traceability of the itinerary from the reproductive-cells 
donation to the possible birth28, c) to have a dedicated archive preserving medical records of donors, 
d) to record the clinical outcome of each insemination cycle and any adverse events including 
hereditary diseases identified in pre-natal or post-natal diagnosis; 2) subject-related requirements of 
the recipient couple who may benefit from the donation of gametes (married or cohabiting, of 
opposite sex, adults, childbearing age, both living); 3) clinical indications to heterologous 
fertilization (this practice is possible only when a disease causing irreversible sterility or infertility 
is ascertained and certified); 4) selection of male/female gamete donors (gamete donation is allowed 
for men between the ages of 18 and 40 and for women between the ages of 20 and 35); 5) 
phenotypic donor characteristics (the recipient couple cannot choose specific phenotypic 
characteristics of the donor, in order to avoid illegitimate eugenic selection. Given that heterologous 
fertilization expresses a family project, the center should ensure a phenotypic compatibility of the 
main characteristics of the donor with the recipient couple); 6) informed consent of donors and 
recipient couples; 7) aim of preventing links between blood relatives (reproductive cells from the 
same donor should not result in more than ten births. This limit can be disregarded only in cases of 
a couple with a child by heterologous MAP who wishes to use the reproductive cells of the same 
donor for another child). Therefore donors should use only one center and they have to declare that 
they did not make donations to any other centers; 8) financial aspects (MAP-techniques should be 
included into the Essential Level of Assistance and financed by National Health Service. The 
National Health Service funding includes only three cycles of MAP carried out in public centers 
and concerns a recipient couple with a woman of age 43 or younger); 9) donor anonymity and 
privacy protection (“the donation must be anonymous […] Donor clinical data may be disclosed to 
the health worker only in exceptional cases, after a specific request and under institutionalized 
procedures, for any health issues of offspring, but in no case the recipient couple can have access to 
                                                          
27 XVII Legislatura, Resoconto stenografico dell’Assemblea Seduta n. 320 di mercoledì 29 ottobre 2014 
(http://www.camera.it/leg17/410?idSeduta=0320&tipo=stenografico). 
28 As for the issue regarding the traceability, the Law n. 190 of 2014 established the National Register of donors of 
reproductive cells for the purpose of heterologous MAP “to ensure traceability of the path of the reproductive cells from 
the donor to born and vice versa, and the count of births by the reproductive cells of the same donor (art. 298). Legge 23 
dicembre 2014 n. 190. Disposizioni per la formazione del bilancio annuale e pluriennale dello Stato (Legge di stabilità 
2015), Gazzetta Ufficiale della Repubblica Italiana, Serie Generale, 29 dicembre 2014, n. 300. 
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donor clinical data […] The donors have no right to know the identity of the subject born by these 
techniques and the offspring cannot know the identity of their donors. Any changes made to the 
regulations on donor anonymity after the application of this document should ensure anonymity for 
donors who have donated before the entry into force of the new legislation. People who participate 
in donation programs should be ensured respect of their privacy”). 
These possible “changes to the regulations on donor anonymity” might be made by the 
Parliament. Among the draft-laws, two admit the disclosure of donor-gamete personal identifying-
data. One states that this full access has to be allowed if the offspring, of at least 18 years of age, 
makes the request; the other claims that the request to know the identity of the biological father 
cannot be refused. Notably, in the draft-law C. 2645/2014 the right to know one’s own origins in the 
heterologous fertilization is deemed stronger than in adoption, because of different assumptions 
supporting adoption and heterologous MAP. On this point, the Constitutional Court has been 
inconsistent. 
On the one hand, the Court referred to the tissue and cell donation norms in order to deduce 
applicable rules for the heterologous fertilization, among which, the rule of tissue and cell donor 
anonymity. On the other hand, the Court specified that the need to guarantee the right to genetic 
identity is present in the adoption discipline and recalled its own ruling (judgment no. 278 of 2013) 
which removed the irreversibility of the secrecy concerning the mother who specifically declared 
her wish not to reveal her identity to the child resulting from her childbirth. 
 The Italian National Bioethics Committee dealt with this topic in its opinion dated 25 
November 2011: “Knowing one’s own biological origins in heterologous medically assisted 
procreation”29. At that time heterologous MAP was forbidden, but the issue was current because of 
the existence of children born before the coming into force of Law 40/2004 when heterologous 
fertilization was allowed and because people could violate the Law 40/200430. In this opinion, in 
which the Committee did not reach unanimity, the different positions have been well described. 
 
Now, I shall resume shortly the most relevant positions drawn by the Italian Committee of 
Bioethics’ Opinion in favor of the recognition of the right to know one’s own biological parents, 
adding some more recent legal debate and documents confirming this right. The right to know one’s 
own origins, included identifying data of one’s own biological parents, I venture to say, is “the” 
principal issue of the heterologous MAP. Of course, not the sole one, but the principal. The issue on 
                                                          
29 Italian National Bioethics Committee, Knowing One’s Biological Origins in  Heterologous Medically Assisted  
Procreation, 25 November 2011 (http://www.governo.it/bioetica/eng/pdf/Knowing_one_biological25112012.pdf). 
30A. Nicolussi, Fecondazione eterologa e diritto di conoscere le proprie origini. per un’analisi giuridica di una possibilità 
tecnica, Rivista telematica giuridica dell’Associazione Italiana dei Costituzionalisti, 2012; 1: 1-18. 
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anonymity or knowing one’s own roots is very remarkable. In this regard, the debate is very similar 
to the one which has been and is being dealt with, in other countries31. This issue cannot be ignored, 
evaded, minimized, or crushed by the weight of technical or health aspects. The basic right to know 
one’s own origins is recognized by international documents. The desire to know about one’s birth 
and origins springs from a need that runs deep enough to be considered a basic aspect of human 
dignity and of the right to private life and the right to personal identity. For instance, within the 
Universal Declaration on human rights and bioethics by UNESCO (19 October 2005) it is clearly 
written, before the general provisions, that “a person’s identity includes biological, psychological 
social cultural, and spiritual dimension”32.  
The standpoint of this position is that it is undeniable that giving gametes is different from 
donating an organ, a tissue, or any other cell, because only through the donation of gametes it is 
possible to generate offspring. Giving one’s own gametes is not a simple “act of disposal of one’s 
own body” as the Italian Constitutional Court stated. Unlike organs, tissues (e.g. blood, bone 
marrow), or other cells, sperm and egg cells do not replace a body part, but embody a whole 
individual in all aspects. Not surprisingly, the Italian law on the transplantation of organs and 
tissues (Law n. 91 of 1999) prohibits (article. 3, paragraph 3) transplantation of gonads (testes and 
ovaries) and brain33. 
It is true that the biological dimension does not encompass the whole person, but it is 
equally true that “physicality” is the fundamental value: it is through the body that it is possible to 
trace ourselves back to our ancestors in order to find some key elements of our identity; the body 
reminds us that we are a link in a long genealogic chain, the new chapter of a long history that has 
its roots in those who have preceded us. 
 
 Linked to this consideration, the second one concerns the development of matters relating to 
adoption in Italian society. In the original formulation of the adoption Law n. 184/198334, the right 
to know one’s own origins was absolutely excluded. A clear obligation to secrecy about the identity 
of the biological parents and an almost absolute prohibition of the access to relevant information 
were in force. This approach stemmed from the idea that the protection of the status of a legitimate 
child, acquired by the adoptee, should lead to the extinction of any relationship between him and his 
                                                          
31 See for example: M. Dennison, Revealing Your Source: The Case for Non-Anonymous Gamete Donation, Journal of 
Law and Health, 2008; 21 (1): 1-27; J.Zyberaj/E. Ikonomi, The complications of Donor Assisted Reproduction 
Anonymity, Academic Journal of Disciplinary Studies, 2 (9); 2013: 578-582. 
32 United Nations Educational, Scientific and Cultural Organization (UNESCO), Universal Declaration on Bioethics and 
Human Rights, 19 October 2005 (http://portal.unesco.org/en/ev.php-URL_ID=31058&URL_DO=DO_TOPIC&URL_SECTION=201.html). 
33 Law of 1 April 1999, n. 91, Disposizioni in materia di prelievi e di trapianti di organi e di tessuti, Gazzetta Ufficiale 
della Repubblica Italiana, n. 87, 15/04/1999. 
34 Law of 4 May 1983, n. 184, Diritto del minore ad una famiglia, Gazzetta Ufficiale della Repubblica Italiana, n. 133, 
17/05/1983. 
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family of origin. Law 149/200135 added the possibility for adopted children to have access to 
information about their origins and the identity of their birth parents on reaching the age of twenty-
five. Where there are compelling and proven reasons relating to physical and mental health, they 
may obtain the identifying information upon reaching the age of majority. 
The decision of the European Court of Human Rights on the case “Godelli v. Italy” (2012)36 
criticized the requirement of anonymity provided under Art. 28/7 of Law n. 184/1983, according to 
which a mother who decides not to keep the child, can give birth in a hospital and at the same time 
can request the hospital to keep her identity secret (anonymous childbirth). That anonymity lasts 
one hundred years, after which access to the birth certificate becomes possible. The European Court 
has considered the right to know one’s own origins so important, that the Court has allowed it to 
prevail over the right to life of the unborn and the right to health of the mother. In fact, anonymous 
childbirth is aimed at preventing abortions and infanticides ensuring the mother a safe childbirth. 
The Court sentenced Italy to a penalty because, in its opinion, the anonymity “hinders, in absolute 
terms, the active research of motherhood if the biological mother asked for secrecy". The Court 
goes on: “The applicant’s request for information about her origins was totally and definitively 
refused, without any balancing of the competing interests or prospect of a remedy” (n. 55); “It must 
be acknowledged that an individual’s interest in discovering his or her parentage does not disappear 
with age, quite the reverse” (n. 56); “Italian law does not attempt to strike any balance between the 
competing rights and interests at stake. In the absence of any mechanism enabling the applicant’s 
right to find out her origins to be balanced against the mother’s interests in remaining anonymous, 
blind preference is inevitably given to the latter” (n. 57). 
 
Afterwards, the Constitutional Court ruling n. 278 of 2013 has to be mentioned37. In contrast 
to the previous ruling, the Constitutional Court deemed unconstitutional the article 28 L. 183/1984 
“insofar as it does not provide [...] the possibility for the court to question the mother who has stated 
she doesn’t want to be named [...] at the request of the son, with a view to the possible withdraw of 
such a declaration”. In the Court decision, it was stated that “the child’s right to know one’s own 
origins and to gain access to one’s own parental history is an important constitutional system 
                                                          
35 Law of 28 March 2001, n. 149, Modifiche alla legge 4 maggio 1983, n. 184, recante ‘‘Disciplina dell'adozione e 
dell'affidamento dei minori’’, nonché al titolo VIII del libro primo del codice civile” Gazzetta Ufficiale della 
Repubblica Italiana n. 96, 26/04/2001. 
36 European Court of Human Rights, Second Section, Case “Godelli v. Italy” (Application no. 33783/09), 25 September 
2012 (final 18-03-2013) (http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-113460#{"itemid":["001-
113460"]}). 
37Italian Constitutional Court, Decision of 18 – 22 November 2013, n. 278 
(http://www.cortecostituzionale.it/actionSchedaPronuncia.do?anno=2013&numero=278). 
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element to protect the person” and that the “need to know is one of those aspects of the personality 
which may affect the inner attitude and, similarly, social life of a person as such”. 
Finally, the Juvenile Court of Florence on 7 May 2014 allowed a woman, born in 1955 and 
later adopted, to try to know the biological mother, and to start, with due caution, the necessary 
research in this direction. 
The third position deals with the objective element which constitutes filiation. This is the 
biological derivation from which the principle of parental responsibility for the upbringing and 
development of the child stems. The Italian constitution in art. 30, deems that “It is the duty and 
right of parents to support, raise, and educate their children, even if born out of wedlock”. This duty 
generally concerns the biological parents. In fact, Art. 30 continues: “In the case of incapacity of the 
parents, the law provides for the fulfillment of their duties”. In other words, the so-called natural 
filiation, that is the biological derivation, is sufficient to establish parental responsibility and 
constitutes the objective foundation of filiation. The parental project, the will to be or not to be 
parents, the relationship of affection that develops over the time, do not constitute filiation, but they 
are very significant developments and expressions of it. “Without this objective element the specific 
sense of filiation would be lost, and this has direct effects on the person identity and is different 
from any other personal relationship (love, friendship, etc.). To link parental responsibility to the 
biological fact, to treat it as an irreversible relationship, voluntarily irrevocable, is coherent with the 
principle of the superior interest of the child, as laid down in many legal systems and international 
charters of rights”. 
In addition the tendency of those Countries which have changed their perspective is 
mentioned: by abolishing anonymity to introduce favor veritatis, they have allowed the right to 
know one’s own origins. The first country which removed donor anonymity was Sweden in 1985, 
followed by Austria, Switzerland, Netherlands, Norway, Germany, Finland, the United Kingdom, 
Croatia. 
In the United Kingdom the abolition of donor anonymity was enacted on 1 April 2005. 
Currently, any person born from gamete donation is legally entitled – from age 16 - to seek non-
identifying information about the donor and identifying information, such as the donor’s name and 
address, from the age of 18. In 2012 (13d July) the Croatian Parliament issued the “Law on 
medically assisted reproduction”38, one of the most permissive European laws, which is very 
similar to the UK law regarding the access to gamete donor information. In Ireland, the Irish 
                                                          
38 Hrvatski Sabor, Zakon o medicinski potpomognutoj oplodnji (Law on medically Assisted Procreation), n. 86/12, 
Zagreb, 13 srpnja 2012 (http://narodne-novine.nn.hr/clanci/sluzbeni/2012_07_86_1962.html). Art. 15 is titled “Right to 
access gamete donor information” (“Pravo osobe na uvid u podatke o darivatelju”). See: A. Čartolovni, M. Casini, A. G. 
Spagnolo, The regulation of the Medically Assisted reproduction (MAR) in Croatia and the European legislative 
context, Medicina e Morale, 2014, 6: 997-1025. 
              Marina Casisni 
 
41 
Ombudsman for the Children’s Office has strongly recommended the Minister for Justice and 
Equality to include a provision on the gathering and retention of information on donors and 
surrogate mothers, including the identity of such donors and surrogates, in the Irish General Scheme 
of Children and Family Relationship Bill 201439. The Minister of Justice, Frances Fitzgerald T.D, 
on 25 September 2014 announced that the Government had approved the General Scheme of the 
Children and Family Relationships Bill. He stated: “One issue that emerged strongly was that a 
donor-conceived child should be able to trace his or her identity. This is seen as a critically 
important element in the regulation of assisted reproduction at the start of the process where the use 
of gamete donation arises. I have included new proposals in the Scheme which will require clinics 
and hospitals to provide details of donors and children to a national register. The key issue is to 
enable a child to know his or her identity. As a result, anonymous donation will be prohibited”40. 
The fifth position is coherent with the principle of equality/non- discrimination, which is 
fundamental for ethics and law. In relation to this the already quoted opinion of the Italian National 
Committee of Bioethics states: it is necessary “to avoid that the offspring born by means of these 
techniques be the only group of individuals who are legally prevented from having access to their 
biological procreators. An unexplainable discrimination would also arise with regard to adopted 
children whose right, instead, is recognized […] as the right to access the information on their 
biological origins in adulthood”; “to evade the request to know the truth implies a specific form of 
violence: the violence of those who, acquainted with the truth about another person and in a 
position to convey it, refuse to do so, maintaining an undue position of power towards that person”; 
“a minimum of equity and the criteria of the prevailing interest of the under-aged should suggest 
recognizing that the offspring at least has the right to have access to the data concerning the identity 
of biological parent”. 
Last, but not least, the principle of respecting the autonomous development of the human 
being is at stake. The fact of being conceived from someone cannot be “swallowed up” by that of 
being brought up by someone else, even if from the latter a significant interpersonal relationship can 
bloom. Furthermore, while it is not sure that the knowledge of one’s own origins necessarily entails 
a disruption inside the family relations in which one has grown up, the risk of a psychological 
imbalance could be more evident in case the offspring find an impassable obstacle to relate to their 
roots for the purpose of better understanding themselves and filling their “genealogical vacuum”. 
The biological connection with the person who contributed to one’s birth constitutes a significant 
                                                          
39 Department Of Justice and Equality. General scheme of the Children Family Relathionships Bill 2014. (25 September 
2014). Dublin; 2014 (http://www.justice.ie/en/JELR/Pages/PB14000256). 
40 Department Of Justice and Equality. Minister Fitzgerald publishes General Scheme of the Children and Family 
Relationships Bill. (25 September 2014). Dublin; 2014 (http://www.justice.ie/en/JELR/Pages/PR14000257). 
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part of the many interweaving relationships by which one builds one’s own identity and personality. 
Of course, it is obvious that this “vacuum” is impossible to be filled in terms of a relevant parent 
relationship, however it should be recognized that the right to know one’s roots cannot be stopped 
only because there has not been a significant parental relationship. 
Finally, it is believed unfair to hinder, ab externo, by the will of others, the right to choose 
with regards to accessing identifying gamete donor data. No one shall keep gamete-donor offspring 
ignorant of their roots, because if one wants to exercise this right, self-determination should not be 
hindered. 
In order to support heterologous fertilization, the Italian Constitutional Court ruling 
162/2014 recalled the adoption legislation deeming that “genetic origins is not an essential 
requirement of the family” (n. 6). Actually, adoption and heterologous MAP are profoundly 
different both in terms of prerequisites and scopes. Inasmuch, prerequisites fostering adoption 
(“right of the abandoned child to have a family”) are utterly different from those promoting 
heterologous (“right of adults to have a child”). Consequently, “parental split” of the adoption 
shouldn’t justify “parental split” of heterologous fertilization. Anyway, if a similarity has to be 
found, in the same way that adopted people can access, under specific conditions, identifying data 
of their biological parents, in the similar way accessing identifying gamete-donors data should be 
allowed to gamete-donor-conceived offspring. The European Parliament already in 1989 
(Resolution on the ethical and legal problems of artificial insemination “in vivo” and “in vitro”) 
recommended that the gamete-donor-conceived offspring people had to be given the same right to 
know their biological parents as the adopted people41. 
 
This argument is recalled and developed by the draft-law C. 2645/2014. However, in this 
draft-law, the right to know one’s own origins in the heterologous fertilization is deemed stronger 
than in adoption. What is the reason? The reason lies in the different assumptions supporting 
adoption and heterologous MAP. Adoption is founded on the material and/or moral abandon of 
one’s own offspring. Generally speaking, abandoning, unfortunately, occurs within a parent-child 
relationship already set up and the separation of the child from his natural family may be really 
traumatic. Generally speaking, when the abandoning is at a moral level, long and painful case-court 
follow. Therefore, the access to identifying-data of one’s own biological parent might open old 
wounds and determine some pain and troubles. In spite of all this, the legal trend is approaching 
increasingly the right to know one’s own roots. Besides, in many cases, it is the very adoptive 
people who express their wish “to link” themselves to their biological parents, even only for living 
                                                          
41 See footnote n. 7. 
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and identity reasons. Otherwise, in the case of heterologous MAP the context is extremely different. 
In this case, children are not conceived by change, but are planned in every details by the 
cooperation intertwining several actors and with the necessary support of institutions, structures, 
equipment, and tools. Therefore, there are not such situations that may suggest proceeding with 
caution so that to avoid opening old wounds as a consequence of a painful separation. 
Thus, in the case of heterologous fertilization it isn’t necessary to apply similar legal 
requirements as in the case of adoption in knowing identifying data relating to one’s own biological 
parents. For that reason in the quoted draft of law an easier access to such data is described. 
The practical reason to facilitate the gametes-donation shouldn’t prevail on the human right 
to know one’s own genealogy. 
 The debate is ongoing. We will see if, when and how the Italian Parliament will legislate. 
Anyway, we shouldn’t forget that the array of the expectations intertwined with MAP also includes 
the right of gamete-donor-conceived offspring to know one’s own origins. 
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